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CROSS-APPELLANT'S OPENING BRIEF.

The cross-appellee, State of California, filed its claim

against the receivership estate for the total sum of thirty-

seven thousand five hundred fifty-seven and 28/100 {%2>7 ,-

557.28) dollars. This sum was claimed as Motor Vehicle
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VII.

That said Court erred in making its Conclusion of Law

that the State of California has a valid claim herein of

$34,142.99 or any part thereof.

VIII.

That said Court erred in making its Conclusion of Law

that said claim is prior to the claim of other creditors.

IX.

That said Court erred in making its Conclusion of Law

that said claim constitutes a lien upon all of the property

of the Lake View Oil and Refining Company, a cor-

poration.

X.

That said Court erred in making its Conclusion of Law

that said lien attached at the time of delivery or distribu-

tion subject to said alleged tax.

XL

That said Court erred in making its Conclusion of Law

that there was any delivery or distribution subject to any

tax.

XII.

That said Court erred in making its Conclusion of Law

that said lien has the effect of an execution duly levied

against all of the property of said company.

XIIL

That said Court erred in making its Conclusion of Law

that said lien shall remain until the tax is paid or the

property sold for the payment thereof.
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XIV.

That said Court erred in failing to find that the State

of California has no valid claim herein.

XV.

That said Court erred in failing to find that the claim

of the State of California is not entitled to any priority.

XVI.

That said Court erred in failing to make a Conclusion

of Law that the State of California has no valid claim

herein.

XVII.

That said Court erred in failing to make a Conclusion

of Law that the claim of the State of California is not

entitled to any priority.

XVIII.

That said Court erred in making its Order that the

State of California has a valid claim herein of $34,142.99

or any part thereof.

XIX.

That said Court erred in making its Order that said

claim is prior to the claim of other creditors.

XX.

That said Court erred in making its Order that said

claim constitutes a lien upon all of the property of the

Lake View Oil and Refming Company, a corporation.
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XXI.

That said Court erred in making its Order that said

lien attached at the time of delivery or distribution, sub-

ject to the tax.

XXII.

That said Court erred in making its Order that there

was any delivery or distribution subject to tax.

XXIII.

That said Court erred in making its Order that said

lien has the effect of an execution duly levied against all

property of said company.

XXIV.

That said Court erred in making its Order that said

lien shall remain until the tax is paid or the property is

sold for the payment thereof.

XXV.

That said Court erred in failing to make its Conclusion

of Law and Order that the State of California has no

valid claim herein.

XXVI.

That said Court erred in failing to make its Conclusion

of Law and Order that the State of California has no

claim herein which is entitled to any priority.
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I.

The Statute Involved Here Did Not Create a Lien

Entitling the State of California to a Priority in

Its Claim.

At the outset, we state that we are not unmindful of

the decision of this Court in the case of Pauley, Receiver,

V. State of California, reported in 75 Fed. (2nd) 120.

However, we respectfully submit that the decision in that

case is not controlling here, for the reason that the stat-

utes involved in the two cases are substantially different

and for the other reasons which we shall sui^'gest herein.

The tax claimed here is for the first quarter of the

calendar year 1931, prior to the 1931 amendments to the

act purporting to levy the Motor Vehicle Fuel Tax. The

statute involved in this case is the original statute (chap-

ter 267, Calif. Stat. 1923) as amended in 1925, 1927 and

1929. The case of Pauley v. State of California, supra,

was decided under the 1931 amendments to the act.

The act as amended in 1931 and as involved in the case

of Pauley V. State of California provided in section 4

thereof in part as follows:

''* * ''' The license tax shall be a lien upon all

property of the distributor, attaching at the time of

delivery or distribution subject to said license tax,

having the effect of an execution duly levied against

all property of the distributor, and remaining until

the license tax is paid, or the property sold in ])ay-

ment thereof. * * *

"Notice to debtors, etc.—In the event that any dis-

tributor is delinquent in the payment of his license

tax hereunder, the controller may give notice of the

amount of such delinquency by registered mail to all



persons having in tlieir possession, or under their

control, any credits or other personal property be-

longing to such distributor, ^= * * and there-

after any person so notified shall neither transfer nor

make other disposition of such credits, other per-

sonal property or debts until the controller shall have

given his consent * * * or until twenty days

shall have elapsed. * * *

''Collection of tax if delinquent. Seizure of prop-

erty. Notice of intended sale.—Whenever any dis-

tributor shall be delinquent in the payment of the

license tax herein provided, the controller or his

duly authorized representative shall proceed forthwith

to collect the license tax due from such distributor

in the following manner: The controller shall seize

any property, real or personal, used by such distribu-

tor in the operation of his business, and thereafter

sell at public auction such property so seized, or a

sufficient portion thereof, to pay the tax due here-

under, together with any penalty or penalties imposed

hereby for such delinquency, and any and all costs

that may have been incurred on account of such seiz-

ure and sale. Notice of such intended sale and the

time and place thereof, shall be given to such de-

linquent distributor in writing at least ten days be-

fore the date set for such sale by inclosing a form of

such notice in an envelope addressed to said distribu-

tor at his last known place of business in this state

if any, and depositing the same in the United States

mail, postage prepaid, and by publication for at least

ten days before the date set for such sale in a news-

paper of general circulation pubHshed in the county

or city and county in which the property seized is to

be sold; provided, however, that if there be no news-

paper of general circulation in such county or city

and county, then by the posting of such notice in



three public places in such county or city and county

for said ten day period. The said notice shall con-

tain a description of the property to be sold, together

with a statement of the amount of the taxes, penal-

ties and costs, the name of the distributor, and the

further statement that, unless such taxes, penalties

and costs are paid on or before the time fixed in said

notice for such sale, said property, or so much there-

of as may be necessary, will be sold in accordance

with law and said notice.

"Sale.—At any such sale, the property shall be

sold by said controller or his duly authorized agent

in accordance with law and said notice, and the con-

troller shall deliver to the purchaser a bill of sale

for the personal property, and a deed for any real

property so sold, and such bill of sale cjr deed shall

vest title in the purchaser. The unsold portion of

any property so seized may be left at the place of

sale at the risk of the distributor. If, upon any such

sale, the moneys so received shall exceed the amount

of all license taxes, penalties and costs due the state

from such distributor any such excess shall be re-

turned to the distributor, and his receipt therefor

obtained. If, for any reason, the receipt of such

distributor shall not be available, the controller shall

deposit such excess moneys with the state treasurer,

as trustee for such owner, subject to the order of

such distributor, his heirs, successors or assigns.

"Forfeiture of bond or deposit.—The controller

must also immediately transmit notice of such de-

linquency to the attorney general who sliall at once

proceed to collect all sums due to the state from any
such distributor hereunder by bringing suit against

the necessary parties to effect forfeiture of the bond
or bonds of the distributor or of the money or se-



ctirities deposited by the distributor with the state

treasurer in accordance with the terms of section 2

of this act, reducing any deficiency to judgment

against the distributor.

''Remedies cumulative. Assessment-roll as evi-

dence.—It is expressly provided that the foregoing

remedies of the state shall be cumulative and that no

action taken by the controller or the attorney gen-

eral shall be or be construed to be an election on the

part of the state or any of its officers to pursue any

remedy hereunder to the exclusion of any other rem-

edy for which provision is made in this act. * * *"

Amendment, Cal. Stats. 1931, p. 109.

It will thus be seen that the statute as amended in 1931

and under which this Court decided the case of Pauley v.

State of California, supra, not only provided in so many

words for a lien, but also provided in great detail a method

and procedure for enforcing the lien.

At the important time involved here the statute, as

amended, provided in section 4 thereof only as follows

:

"Sec. 4. Tax, when due and when delinquent.

License taxes herein required to be paid shall be paid

in quarterly installments to the state controller for

the quarters ending December thirty-first, one thou-

sand nine hundred twenty-three, and ending March

thirty-first, June thirtieth, September thirtieth and

December thirty-first in the year one thousand nine

hundred twenty-four and each year thereafter. Said

tax shall be a lien upon all the property of the dis-

tributor. It shall attach at the time of the delivery

or distribution, subject to the tax, shall have the efifect

of an execution duly levied against all property of the

distributor, and shall remain until the tax is paid or
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the property sold for the payment thereof. The

amount of such Hcense tax becoming due during

each such quarter shall be paid within thirty-live days

after the end of the quarter for which the same is

due, and if not paid prior thereto shall become de-

linquent at five o'clock P. M. on the forty-fifth day

after the end of such quarter, and ten per cent penalty

shall be added thereto for delinquency."

Amendment, Cal. Stats. 1925, p. 659.

It will thus be noted that the act at the time involved

here merely provided that the tax shall be a lien, but did

not provide either in section 4 or elsewhere in the act any

method or procedure for enforcing the lien.

But while the statute at the time invoh'ed here did not

provide a method for enforcing the purported lien, the act

did provide a procedure, and only one procedure, for col-

lecting the tax. This procedure was by action at law to

collect the tax, and is pro^^ided for in section 9 of the

the statute as amended in 1929. Said section 9, as it

existed at the time involved here, provided as follows:

"Section 9. Fixing Tax Where No Return Is

Made. Duty of Attorney General. If any dis-

tributor shall fail, neglect or refuse to file the reports

herein provided, the state board of equalization, im-

mediately after such time has expired, shall proceed

to inform itself as best it may regarding the matters

and things required to be set forth in such statement,

and, from such information as it is able to obtain,

shall make a statement showing such matters and
things and shall determine and fix the amount of the

license tax due to the state from such distributor for

such quarter, and shall add to the amount of such

license tax a ])enalty of twenty-five per cent tliereof,

and shall deliver such statement to the state con-
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troller who shall proceed to collect the amount of

such Hcense tax with the penalty added thereto, to-

gether with interest on the whole thereof at the rate

of seven per cent per annum from the date upon

which such statement should have been filed together

with any penalty for delinquent payment that may
have accrued by reason of section 4 of this act but

the penalty for delinquent payment shall not apply to

or be charged against the penalty provided for in this

section for failure to furnish a report and the dis-

tributor is thereafter estopped from complaining of

the amount thereof.

"Upon the request of the state controller, it shall be

the duty of the attorney general to commence and

prosecute to final determination in any court of com-

petent jurisdiction an action at law to collect any tax

herein imposed which is delinquent and all penalties

and interest accrued."

Amendment, Cal. Stats. 1929, p. 113.

A tax lien exists only to the extent provided by statute,

and where the statute provides a mode for the collection

of the tax that is the only mode available. Furthermore,

the method of enforcement provided by the statute must

be strictly complied with.

24 Cal. Jur. pp. 217, 324;

Boskowit.z V. Thompson, 144 Cal. 724;

Page V. W. W. Chase Co., 145 Cal. 578.

In the case of Boskozvitz v. Thompson, supra, the court

said on page 730:

*'The collection of taxes belongs to the executive

branch of the government, and can be assumed by

the judiciary only under express legislative authority
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therefor. Courts may inquire into and determine the

vaHdity of the assessment or other proceedings, but

unless the statute has declared it to be a lien it can-

not adjudge it to be one, and if the statute has de-

clared it to be a lien, and provided for its enforce-

ment, its enforcement can be only in the mode pro-

vided by the statute. The right of a court of equity

to adjudge that a lien exists against certain land

carries with it the right to enforce such lien, but the

rule is well recognized that a court of equity, as such,

and in the absence of statutory authority therefor,

has no jurisdiction to enforce a lien that is created

by statute and for whose enforcement the statute has

provided a mode." (Citing cases.)

And in the case of Page v. IV. W. Chase Co., supra, the

court said on page 583:

"The Hen of a street assessment—like any other

tax—is to be enforced only in the mode and to the

extent authorized by the legislature.''

Furthermore, a lien for taxes does not exist when there

is no right to enforce the same. Thus when the right of

action is lost, as by the running of the statute of limita-

tions, the lien ceases to exist.

Clark V. City of Sail Diego, 144 Cal. 361

;

Chambers v. Gibson, 178 Cal. 416;

City of San Diego v. Higgins, 115 Cal. 170.

City of San Diego v. Higgins, supra, was an action

to recover a judgment for municipal taxes and to subject

the property to the lien of the taxes. The court held that

the action having been commenced more than three years

after the right of action accrued was barred under sec-



—12—

tion 338 of the Code of Civil Procedure of the State of

CaHfornia. Said case was cited with approval in Clark v.

City of San Diego, supra, which latter case was an action

to quiet title against a lien for delinquent taxes. The

court held that where the right of action for the collec-

tion of the taxes is lost under the statute of limitations

the lien is extinguished and the judgment of the lower

court quieting title in the plaintiff was affirmed. The

opinion in the last mentioned case is short, and for the

convenience of the court we set forth the body of it in

full:

''This is an action to quiet title. As defenses to

the action, defendant pleaded the liens for delinquent

taxes for the years 1890 and 1893, and prayed that

the taxes be decreed valid and subsisting liens upon

the property. Admittedly, upon the authority of the

City of San Diego v. Higgins, 115 Cal. 170, and

Dranga v. Rowe, 127 Cal. 506, the right of action

for the collection of the taxes according to the statute

of 1880, page 136, is lost. The court decreed, under

section 2911 of the Civil Code, and upon the authority

of Dranga v. Rowe, that the lien of the taxes was

likewise lost, and quieted plaintiff's title accordingly.

It is here contended that a distinction is to be drawn

between the case of Dranga v. Rowe and the case at

bar, since in the former case the defendant sought

affirmative relief that no decree should be rendered

quieting plaintiff's title, except upon payment of the

assessed taxes, whereas, in the case at bar, it is asked

only that the taxes be decreed to constitute subsisting

liens. There is, however, no difference in principle

between the cases. Dranga v. Rowe was decided upon

the theory that the lien was extinguished, and the

trial court was therefore correct in its ruling and de-

cision in the case at bar,"



—13—

The case of Chambers v. Gibson, supra, was an action

to enforce the statutory lien for inheritance taxes. The

court followed the earlier decisions and held that the action

was barred by the statute of limitations.

As has been noted, the statute in\'olved here did pro-

vide a method for collecting the tax. That method was

by action at law. No method whatever was provided

for the enforcement of the purported lien.

While we concede, of course, that there is a distinction

betw^een a case where there is originally a valid Hen w^hich

is subsequently extinguished by reason of the running of

the statute of limitations on the right to collect the tax,

on the one hand, and a case where the statute purports

to impose a lien, but instead of providing a method of

enforcing the lien provides a different method for collect-

ing the tax, we submit that the distinction is one not

involving a substantial diff'erence. We submit that upon

principle, if at a certain time there is no tax lien by

reason of the fact that the time for enforcing it has

elapsed, that then if at a certain time there is no method

or right of enforcing a purported lien, no lien in fact

exists.

The statute involved here did provide a method for

collecting the tax. That method is the only method avail-

able for the collection of the tax. The purported lien has

at all times been without any method of enforcement.

This, of course, was not the situation under the statute at

the time involved in the case of Pauley v. State of Cali-

fornia, supra. We submit that the State of California had

no lien, and that, therefore, its claim was entitled to no

priority based on any lien.
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II.

The Claim Is Not Entitled to Any Priority by Reason

of Any Rule of the Common Law Granting a

Priority to the Sovereign.

We appreciate the fact that in its decision in the case of

Pauley v. State of California, supra, this Court referred

to a priority existing as to debts due to the sovereign.

However, we feel that the decision as to priority was

based upon the holding of the court that there was a lien

for the taxes. In fact, the concluding words in the

opinion, by way of summary, were as follows

:

''To recapitulate, we find that the taxing statutes

in question violate neither the Federal nor the State

Constitutions; that they have created valid liens in

favor of the appellee; and that such liens are entitled

to priority over the claims of the general unsecured

creditors of the receivership estate."

In view of our contention that the statute involved here

did not create a valid lien, we venture to suggest to the

court that the common law rule of priority of the claims

of the State does not exist in California, by reason of the

fact that there are statutes which are inconsistent with

such rule of the common law.

We are frank to state that the argument which we are

now advancing is in part taken from the brief submitted

to this Court in the matter of Laiigharn, as Trustee in-

Bankruptcy v. State of California, in which a memoran-

dum decision was rendered by this Court as reported in

77 Fed. (2nd) 1005. However, the last mentioned case

was a proceeding in bankruptcy, and involved, therefore,

express preferences as to taxes, provided for under sec-
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tion 64a of the Bankruptcy Act. The proceeding here is

one in an Equity Receivership.

The common law is the rule of decision in the State of

California only so long as it is not repugnant to or in-

consistent with the Constitution of the United States,

or the Constitution or laws of this state.

Sec. 4468, Cal Pol Code.

The legislature of the State of California has in the

past adopted various acts relating to the liquidation and

distribution of the assets of an insolvent estate. The first

of such insolvency laws was passed by the legislature in

1852. (Cal. Stats. 1852, p. 69.) No preference was

provided for any class of creditors whatsoever. The same

is true of the insolvency act passed in 1880. (Cal. Stats.

1880, p. 82.) In 1895 another insolvency law was passed

wherein in section 35 thereof it was provided:

''A creditor whose debts are duly approved and
allow^ed shall be entitled to share in the property and
estate pro rata without priority or preference what-
soever other than is provided in this act and in sec-

tion 1204 C. C. P." (Cal. Stats. 1895, p. 143.)

Section 1204 C. C. P. provides in substance for prior-

ity in payment of wages of certain classes of persons,

but does not provide any preference whatsoever to the

State in the payment of its debts. Section ?i5 of the act

of 1895 has remained without change, and although the

act of 1895 has been amended from time to time, no ex-

press priority has ever been given to the State.
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Such insolvency laws arc still a part of the laws of this

State, the effect of the National Bankruptcy Act being

merely to suspend their operation.

In re Wright, 95 Fed. 802;

In re Bennett, 153 Fed. 673.

We submit that said section 35 of the act of 1895, by

expressly providing that debts shall be paid ''without

priority or preference whatsoever", excludes the State, as

well as all other classes of creditors, except those men-

tioned.

Without further argument on this point we are content

to refer to the reasoning in the case of In re Devlin, 180

Fed. 170, District Court of Kansas, First Division. The

insolvency laws of the State of Kansas provided that "As-

signment shall be for the benefit of all creditors of the

assignor in proportion to their respective claims." The

California statute is even stronger, for after providing

that creditors shall share pro rata, the statute specifically

provides ''without priority or preference whatsoever."

The District Court in the case last referred to in part

said:

"The question therefore is: Does this act modify

the rule of the common law? From an examination

•of the act it will be found to comprise a general,

complete, and comprehensive scheme for the conser-

vation and disposition of the estates of those who

assign their property for the benefit of creditors and

for the distribution of the proceeds of such estates
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among all creditors in proportion to their proven de-

mands. That such is the nature and effect of the

act is settled by the decisions of the Supreme Court

of this state. Hardware Company v. Implement

Company, 47 Kan. 423, 28 Pac. 171. While it is

the general rule, as contended by counsel for the

state, that the rights of the sovereign state remain

unaffected by an act unless the sovereign be expressly

named therein, yet 1 am persuaded the necessary and

inevitable effect of the act in question was to ex-

clude the sovereign state from demanding that debts

owing it by one who makes an assignment in ac-

cordance with its provision should receive priority

in payment over general creditors of such estates, and

that the rule of the common law in this respect, if

conceded to be in effect in this state as modified by

statute, would not entitle the state to such preferen-

tial payment for two reasons : ( 1 ) The provision of

the act that the assignment 'shall be for the benefit

of all creditors of the assignor in proportion to their

respective claims' is repugnant to the common-law

rule contended for by the state in this case; hence

that rule must yield to the statute, not alone from

the force of necessity, but from the very language of

the act adopting it, not in its entirety, but only in aid

of the statutes. (2) Because if it should be held the

state in its sovereign capacity succeeded to the com-

mon-law rule of the prerogative right of the crown

to priority of payment over other creditors, even then

the eff'ect of such assignment for the benefit of cred-

itors, as is contemplated by the act, has ever been
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held to cut off and destroy the prerogative right of

the crown to priority of payment; hence it was neces-

sary to make express mention of the state to reduce

its demands against the estate of the assignor to the

rank of other creditors. ^ * ^ Therefore, lay-

ing aside for future decision by the Supreme Court

of the state, or other tribunal, the extremely doubtful

and difficult question w^hether this state in its sovereign

capacity has succeeded to the prerogative right of

the crown to demand priority of payment of its claims

out of the estates of insolvent debtors within her

borders in the absence of some modifying statutes,

but conceding for the purpose of decision of the

present matter the fact that the state, in the absence

of any statute to the contrary, would succeed to such

prerogative right by virtue of the common law, yet

in the very form of its adoption the common law

obtains in this state, not to its full extent, but only

in aid of the statutes, and when not repugnant there-

to. Therefore, as the provisions of the act in rela-

tion to assignments for the benefit of creditors is the

only insolvency law of this state to which resort may

be had to determine what persons are entitled under

the laws of the state to priority of payment to their

demands out of the estate of the bankrupt, and as that

act is repugnant to the common-law rule contended

for by the state, it must be held the common-law

in this respect is modified by statute, and the right of

the state to priority of payment of its demands in

this case is not found by the laws of the state to be

reserved to it and enforceable under the provisions

of section 64b of the Bankruptcy Act.''
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III.

The Statute Involved Here Is Unconstitutional in That

It Does Not Afford Due Process of Law.

In the case of Pauley v. State of California, supra, it

was contended by the appellant therein that the statute

involved there did not afford due process of law. This

court in its decision stated in part as follows

:

''The text of Act 2964 does not bear out the ap-

pellant's assertion. As we have seen, the statute con-

tains elaborate provisions for 'collection of tax if

delinquent', 'seizure of property', 'notice of intended

sale', 'sale in accordance with law^', 'forfeiture of bond

or deposit', 'proceedings if tax not paid' with cita-

tions of the distributor to appear before the State

Board of Equalization, etc."

Each and all of the provisions of the statute thus re-

ferred to by this Court in its decision are contained in the

1931 amendments of the statute and were not at all con-

tained in the statute as it existed at the time involved

here.

Under the act as it existed at the time involved here

there is absolutely no provision for a hearing- of any kind

except as we will hereinafter indicate. Section 4, which

we have already set forth in full, provides that the tax

shall be a lien and if not i)aid by a certain time a 10%
penalty shall be added for delinquency. Section 6 pro-

vides for a statement to be hied by the distributor and

then provides as follows:

"The wState Board of Equalization shall compute

the license tax due or to become due hereunder, and

extend the same upon a tax-roll pre])ared and kej^t

for the purpose, and on or before thirty days from
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and after the close of each quarterly period as herein

defined, shall dehver said tax roll to the state con-

troller, who shall give due notice of the dates when

said taxes will become due."

CaL Stats. 1923^ Chapter 267.

Section 9, which we have already set forth in full, pro-

vides in effect that if the distributor shall fail to file a

report the State Board of Equalization shall determine and

fix the amount of the license tax and shall add a penalty

of 25% and shall deliver the same to the State Controller

who shall proceed to collect the tax and penalty, together

with interest at the rate of 7% per annum, and any addi-

tional penalty provided for by section 4, and the first

paragraph of said section 9 concludes with these words:

''and the distributor is thereafter estopped from complain-

ing of the amount thereof".

Section 12, as amended by Cal. Stats. 1927, page 1310,

provides that the State Board of Equalization may ex-

amine all records of the distributor and that if such ex-

amination discloses that any reports have shown in-

correctly the amount of gallonage or the amount of tax

accruing thereon, ''said board shall have the power and

is hereby authorized to make such changes in subsequent

assessments of said distributors under this act as it may

deem necessary to correct the errors disclosed by its ex-

amination of the records of said distributor".

Section 14, as amended by Cal. Stats. 1925, page 661,

provides certain penalties and concludes with the follow-

ing:

"The State Board of Equalization shall have power

to revoke the license of any distributor refusing or

neglecting to comply with the provisions of this act."
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The portion of section 14 quoted above indicates to some

extent the great difference between the statute involved

here and the statute as amended in 1931, involved in the

case of Pauley v. State of California, supra. The act as

amended in 1931, unHke the previous statute which pro-

vided for no hearing whatever, provided in section 9 as

follows

:

'Tf the license tax and such penalties as may have

been incurred thereon chargeable to any distributor

are not fully paid by the delinquent date specified in

section 4 of this act, the controller shall notify forth-

with the State Board of Equalization, who must cite

said distributor to appear within ten days before said

board and show cause why his license under section

2 of this act should not be revoked, as prescribed by

section 14 hereof."

This latter provision is the one referred to by this

Court in its decision in the Pauley case as "proceedings

if tax not paid".

It thus appears that the act as it existed at the time in-

volved here provided for the assessment by the State

Board of Equalization of a tax, and for the revocation

of license for non-compliance with the act, all without

any hearing for the distributor whatever. Furthermore,

under section 9, which we have already quoted and to

which we have previously referred, not only may the tax

be assessed with penalties and interest, but in the words of

the section ''and the distributor is thereafter estopped

from complaining of the amount thereof".

It is perhaps true that if the distributor elected to do

nothing and waited for the attorney general to bring an

action at law as provided in section 9, that in such action
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the distributor might, under some circumstances, have an

opportunity to question the assessment. But in such case

the distributor would act at his peril as to the various

money penalties provided by the act and as to the crim-

inal penalties. Furthermore, under the circumstances gov-

erned by section 9, that section itself provides that the

distributor is estopped from complaining of the amount

of the tax.

It is true that section 18, at the time involved here pro-

vided as follows (itahcs ours) :

"All matters of procedure relating to refunds of

taxes or the cancellation of any assessment levied un-

der the provisions of this act shall be governed by the

provisions of section three thousand six hundred

sixty-nine of the political code.''

Amendment, Cal. Stats. 1925, p. 661.

It should be noted that this section only makes section

3669 of the Political Code applicable as to procedure.

Said section of the Political Code as it existed at the

time involved here in so far as procedure is concerned

provides in part as follows:

Uijc jjc jjc

^j^^ state board of equalization shall

certify to the state board of control the amount of

such taxes, penalties or costs collected in excess of

what was legally due, from whom they were collected

or by whom paid, and if approved by said board of

control, the same shall be credited to the company

or person to whom it rightfully belongs, at the time

of the next payment of taxes. No claim for such

credit shall be so audited, approved, allowed, or paid

unless presented within one year after the payment

sought to be refunded.
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"4. Cancellation of Assessment. In case the as-

sessment of any property or any company is dupli-

cated * * * Qj- there appears thereon the assess-

ment of any company whose charter has been for-

feited * * * Qj- the assessment of any company

which * * * could not be legally assessed, the

state board of equalization or the controller shall cer-

tify such fact to the state board of control and said

board of control shall authorize the cancellation of

such assessment."

It should be noted that no other sections of the Political

Code providing for actions to recover taxes, etc., are

made applicable and that section 3669 just referred to it-

self makes no provision whatever for any hearing of any

kind to the taxpayer.

Furthermore, the "refunds" referred to in section 18

are ncj doubt those refunds referred to and provided for

in the statute itself in section 11 as amended by Cal.

Stats. 1927, page 1309. These refunds are only refunds

relating to fuel not used in motor vehicles, fuel exported

outside the state and fuel used for delivery of mails.

We cannot emphasize too strongly the fact that this

statute not only makes no provision for a hearing before

the board prior to the making of the assessment, but

makes no provision whatever for a hearing before the

board to protest or contest the assessment after it has

been made. Furthermore, the statute makes no provision

for a hearing before the board exercises its power to re-

voke the license. There is no provision for bringing any

action to recover any tax paid; and as to certain refunds

and cancellations, the statute limits the procedure to that

described in section 3669 of the Political Code which it-
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self is lacking in any proceeding for a hearing. Under

section 9, in the action of law brought by the attorney

general, the distributor is expressly estopped by the pro-

visions of section 9 itself from questioning the amount

of the tax and penalties previously assessed by the board.

Conclusion.

We urge that for the reasons advanced here this case

is not governed by the decision of this Court in the case

of Pauley v. State of California, supra. The statute in-

volved here not only fails to create an effective lien but the

statute itself is unfair and arbitrary to the extent that it

withholds from the distributor the requirement of that

degree of due process of law which is required even in tax

statutes. We further contend that the State of Cali-

fornia has no general priority for its claim under the

common law for the reason that the common law in this

matter does not apply in the State of California.

Respectfully submitted,

Bradner & Weil,

By Jerold E. Weil,

Attorneys for Cross-Appellant.


